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FRANK BERNARDINI 


Slatement 

Defendant appeals from a jiulgment datod October 23, 
1973 entored in tho United States District Court for the 
Southern District of New York, following a jury trial 
before the Honorable Robert J. Ward, whicli judgment 
resulted in favor of the plaintiff and against the defend¬ 
ant in the sum of $10,000.00 and disniissed defendant ’s 
tliird party complaint against International Terminal 
Operating Co., Inc. (12).* 

♦All numher references in parenthesij refer to the pages of the 
joint appendix on appeal. 
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Facis 

Following 3 days of trial, the jury, in answer to writtcn 
interrogatories resolved tliis classic case of credibility in 
favor of t lie plaintilf. O 11 October 28, 1‘Jliy, plaintift- 
longsliorenian, was sent from the hiring hall to work 
aboard defendaut’s vessel. lie arrived at the dock, re¬ 
ported to the timekeeper for International Terminal Oper¬ 
ating Co., Inc. (hereinafter ITO), was told to report down 
in the liold of :=:4 hatch and thereupou boarded the vessel 
at about 8:43 A.M. 

The 3 luinute interval between tlieu and 8:30 A.M., 
wlien the aceident occurred, was the lirst and last tinie 
he had been aboard or had seen the vessel in question. 
Ile testitied that he had eomo aboard on the inshore side, 
walked aft to the forward part of #4 hatch, looked in 
for the hatch ladder, but wlien not readilv seeing one, 
walked across the sliip to the off-shorc side wliere he 
sought directions from another longshoreman who was 
pulling on wires as he re-rigged the boom. Ile was then 
(lirected to the after-cnd inshore side so he continued 
walking aft, arouiul the hatch and now once again on the 
inshore side started forward. As he did so his attention 
was diverted upward by the sound of the “craeking” 
noise made by the wires and ropes of the rigging, and so, 
monentarily pausing, looked up and arouiul to make sure 
nothing untoward was happening. Assuring himself that 
all was well and secure witli the boom he continued for¬ 
ward but too late and without warning came upon spots 
of liglit eolored oil or grease on the grey dirtv deck. He 
attemptcd to dodge or tip toe through the spots but un 
avoidably slipped, lost his balance and then tripped over 
a walkway of pallets stacked 2 liigli whicli obstructed the 
deck from hatch coaming to deck rail. (Defendanfs wit- 
ness admitted that the pallets were not in use for cargo 





operations.) Ile further testified tliat normal procedure 
based on his 25 years on the waterfront, is to have a small 
step next to the coaming if needbe to look down the 
hatch; tliat normal procedure is to leave a passageway 
and tliat custom and practice is to have at least a 3 foot 
walking area around the hatch free from obstruction or 
loose gear not being used (79-91, 27G-279). 

Upon tripping over the pallets lie fell in a twisting 
motion and struck his riglit shoulder upon the coaming 
flange tliat protruded about 4 inclies from the top of the 
coaming out into the deck area, the coaming itself some 
3 to 4 feet liigli, and landed on his back (12(5). Tliat a 
subsequent examination of the deck revealed heel prints 
and sculY marks through the various spots of oil or 
grease (95, 218). 

He sustained bruises and bloody contusions of the 
shoulder with immediate swelling and resultant sprain. 
He reported his accident to the timekeeper when he was 
only asked “wliat happened!” (“1 tripped over the 
pallets”) and not how or why it occurred (i.e., slipped 
on oil and then tripped over the pallets laving across the 
deck) (237, 274). The timekeeper then directed him to 
report to Dr. Tagliagambe, the “company doctor”, for 
treatment. After 3 visits he was told by Dr. Tagliagambe 
to go back to work. Due to continued pain, swelling and 
limitation of motion, he consulted his lawyer who referred 
him to the United States Department of Labor. He was 
then seen in consultation by the Labor Department’s in- 
dependent consultant, Henry Maglioto, M.D., who made 
objective findings of injury, found him still disabled from 
the arduous labor of a longshoreman and recommended 
additional treatment. In this period he was also sent 
by his attorneys to Dr. Graubard for examination wliose 
findings and recommendations substantially conformed 
with those of Dr. Maglioto. He thereupon returned to 




tho cure of Dr. Tagliagambe pursuant to the instructions 
aiul recommendations of Dr. Maglioto for approximately 
6 niore weeks (91-99). 

lie elaimed a loss of earnings of between 185-190 dollars 
per week for the time he was out plus an additional 2 
weeks or so of intermittant loss thereafter. lie elaimed 
periodic pain and limitation of shoulder funetion up to the 
present time, particularly during climatic weather ehanges 
or after arduous labor, the symptoms of which he tries to 
alleviate by self help in the form of heat, pain pills and 
analgesic balm rubdowns. 

In a subsequent nxedical exam of June 29, 1970, Dr. 
Graubard expressed his expert medieal opinion that his 
then tindings of defeet in motions of the shoulder, eon- 
tinued tenderness in the bieipital groove of tho shoulder, 
tenderness over the acromio clavieular joint of the shoulder 
along with continued and persistent swelling of the 
shoulder was eausallv related to the aceident of October 
28, 1969 and left him with a permanent impairment of 
the shoulder equivalent to 17% loss of funetion (136-138, 
146-148). 

De fendunt’s Case 

Defendant souglit to defend the case on two grounds; 
(a) there was no aceident, i.e., it was faked, and (b) the 
injuries were minimal and left no permanenev. These 
questions of faet and credibilitv of the witnesses were, it 
is respectfullv submitted, rebuted and refuted on cross- 
examination and were ultimatelv and properly left for the 
jurv’s eonsideration and determination. 

(a) Defendant’s liability defense. 

Defendant’s “eye-witness”, First Officer Stahl, identi 
fied photos of the hatch and surrounding area in an elfort 





to prove that plaintiff did not go directly behind the #4 
hatch as ho camo from tho off-shore to tho in-shore sido 
duo to the presonco of foldod pontoons in tho immediate 
area. However he did admit that lie did see plaintillf 
"hon plaintiff first camo aboard at 8:45, saw him cross in 
front of tho forward part of #4 hatch as he walked over 
to tho oflf shoro sido, saw him talking to tho longshoreman 
rerigging tho boom on the off shoro side and tlien 30 
seconds to 1 minute later saw him come around tho end 
of tho vessel and start forward on tho inshoro side along- 
sido tho #4 hatch. It is submittod that based upon plain¬ 
tiff’s brief exposure to the vessel i.e., 5 minutes, and his 
testimonv at trial somo 4 yoars lator, the “impossibility”, 
as claimed by dofondant, of plaintiflfs route from tho off 
sliore side to tho in shoro side (Crossing riglit behind #4 
hatch—instead of in fact Crossing in back of a small house 
structure imniodiatoly to tho roar of #4 hatch) was de 
minimis and was treatod as such by the jury in their 
overall credibility deliborations. 

Mr. Stahl further testifiod that aftor the 30 second to 
1 minute interval when plaintiff crossed tho sliip from 
oflfshore to inshoro and thcn started forward he was kopt 
continuously in view. Ile was somo 30 feet from him at 
the time. He saw plaintiff walking forward, stop, look 
around and tlien proceed to first gracefullv kneol down and 
tlien lay down on the pallets that were 2 liigh and extcnd- 
mg across the deck from tho sliip’s rail to the hatch 
coaming. These pallets had boen thero since tho prior day, 
witli no direction on his part as First Officer, to have them 
removed, despite the fact that tliey were not boing used 
for the cargo operations (441-442). 

He also testified that as First Officer he was in cliarge 
of the vessel’s crew on deck during cargo operations; to 
look out for the safety on board the vessel; that if tliere 
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was something aboard to eause an accident and hc* didn’t 
do anything to take care of it, the “finger” would be 
pointing at him; that lie would be held to blame if there 
were oil or grease on the deck where it shouldn't be; to 
see to it *hat the longshoremen do tlieir job so that no 
one gets hurt; to put a stop to soniething going wrong 
having received . . speeific orders from the Captain 
to look out for the safety on board the vessel so no accident 
could happen” (430-432). 

He further testified the vessel carried an official log 
book to “ . . . enter everything that happened on board 
a vessel", but despite the fact that this “fake accident” 
was not a normal occurrence, was very abnormal, that the 
man was playaeting, he made no entry in the official ship’s 
log concerning this incident, even tliough “ . . . auy inci¬ 
dent out of the ordinär’ is to be put as an official entry in 
the ship’s log.” He eiaimed that because he was so busy 
he didn’t liave the time and forgot to make the official 
entry, nonerheless lie found the time to make an abstract 
that was alle L :edly cransmitted to the ship’s agents (Deft. 
Ex. G, 475, 704; Despite the fact that he knew the differ- 
ence between “laying down” and “falling down” and the 
difference between complaints of pain” and “com- 
plaints of pain” his direct testimony was at variance with 
his abstract. On direct he testified that the man grace 
fully kneeled and lav down on the pallets and had made 
no complaints of pain. The abstract in part stated “. . . 
the longshoreman fell upon this walking board, and after- 
wards he made complaints about great pain in his left 
(sic) shoulder” (345, 346, 490). 

He further admitted after persistent cross examination 
that the ship’s carpenter oiled the steel wlieels of the 
hateh covers; that the vessel is in the water 12 months a 
year; that a preservative is also put on all moving parts; 
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that the hatch was opened tliat morning by tho crew using 
these same wheels; and tliat despite walking about the 
area since 7:30 A.M. lie saw no grease or oil spots on the 
deck alongside the hatch where the wheels ran back and 
fortli as the covers were nioved open. He further stated 
tliat even thougli the vessel is in the water 12 months a 
yea> and makes 5-6 or more ocean voyages a year, the 
wheels are oiled or greased only 1 to 2 tillies a year (350, 
478,486,488). 

The capstone to tliis witnesses’ testimony, was tliat 
despite the fact that the plaintiff was allegedly attc.npting 
to perpetrate a fraud upon the defendant and make believe 
an accident had oceurred, plaintiff allegedly attempted to 
do tliis right in front of the defendant’s First Officer who 
was by then no more tlian 20 feet away, had nothing 
obstructing the vision of each party to the otlier, that at 
5' 10-11" tall and weighing 92 kilos (over 200 lbs.) was in 
full view of plaintiff, wasn't liiding behind any cargo, was 
not crouched over and watched the plaintiff gracefully 
kneel down and then lie down on the pallets claiming he 
had an accident (427-429). 

That when plaintiff told his attorney about tliis Mate, 
his attorney told him tliat to cover his job, “Hc’ll probably 
say you didn’t. fall’’ (253). 

The credibility of defendant’s version and plaintiff’s 
version was thus directly put to the jury for their deter- 
mination and evaluation rcsulting in plaintiff’s verdict. 

(b) Defendant’* medical defense. 

(1) Dr. Tagliagambe: 

Despite the doctor’s protestations to the eontrarv that 
he was not the “company doctor” i.e., he comes to court 
completely unbiased, he did admit that he averages 20 to 
25 longshoreinen patients a day; treats a good number of 
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longshoremen from the piers in Brooklyn (where the vessel 
was tiod up); that ko makes out at least 3,000 medical 
reports a year concerning longshoremen; that a form on 
his letterhead authorizing treatment to injured longshore¬ 
men is kept on the pier and filled out by the stevedore to 
be sent along with the injured longshoreman wlien they 
are to be treated by the doctor (384—Pltf.’s Ex. 2); and 
that the plaintiif, was in faet, sent to him for treatment 
by ITO (367). 

Although lie initially stated and reported that the plain- 
tiff had eontusions, abrasions and sprain of the shoulder, 
for whieh he cleansed the wounds and gave sedation for 
pain, he later admitted on eross examination that the man 
had swelling and tenderness hut did not include this lind- 
ing in liis report (393). 

lie stated in direct examination that despite these lind- 
ings after Xovember 4, the man had no restrictions of 
motion, no swelling, was not disabled and was able to 
return to work. 

He further testitied, after his reeords were marked and 
identified (376, 353), that he eould not recall the man and 
had no 'ndependent recollection of the matters he was 
testifying to (353). That these “papers” were reviewed 
by him before he camc to (,’ourt to testify (377) and 
were part of his oftice reeords concerning the plaintiif. 
That following plaintiffs physical examination at the 
Department of Labor where certain findings and recom- 
mendations were made as to further therapy (360) and 
pursuant to that Labor Department medical report, he 
took further x-rays and again started to treat the plain- 
titT with deep radient heat physiotherapy 3 times a weelc 
until December 1, 1969 and that the full reasonable value 
of his medical services totaled $145.55. A copy of the 
medical report directcd to the Department of Labor by 
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Dr. Maglioto and subsequently introduced into evidence 
as PlaintifPs Exhibit 1 was part of tlie ofiiee papers 
brought to Court by Dr. Tagliagambe and identiliod (333, 
376). 

lie stated t hat tho Department of Labor niedical con- 
sultant s report by Dr. Maglioto was used for refereuce 
as j)art ot lus examination, report and treatment of the 
plaintiff (387;. lie also utilized the report of Or. Maglioto 
in carrying out some of the directions or recommendations 
eontained therein, i.e., taking further X-rays of the acromio 
elavicular area and extending the heat treatnients for a 
few more weeks “because of the report” (390, 391). 

The report of Dr. Maglioto to the Department of Labor 
covering an examination of the plaintiff dated 11/17/69, 
eorroborated Dr. Graubard’s report of examination dated 
11/4/69, but direetlv eontradieted Dr. Tagliagambe’s re¬ 
port and testimony in these salient features: 

Dr. Tagliagambe—“no swelling or tenderness”; 

Dr. Graubard and Dr. Maglioto—“swelling and 
tenderness”; 

Dr. Tagliagambe—“no limitations of motion”; 

Dr. Graubard and Dr. Maglioto—“last 10-15% 
elevation of shoulder produces pain”; 

Dr. Tagliagambe—“no restriction of motion”; 

Dr. Graubard and Dr. Maglioto—“internal rota¬ 
tion is restricted by 25%; external rotation re- 
stricted by about 10% ”; 

Dr. Tagliagambe—“no disabilitv—no further 
treatments”; 

Dr. Graubard and Dr. Maglioto—“would benelit 
from further treatment. He is disabled”. 

Although Dr. Tagliagambe in direct testimony said the 
man made “delinite improvement” he couid not recall 
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the man and had no independent recollection of the 
matters lie vas testifying to (333) vet lie admitted on 
cross examination his records no where contained the 
vord “delinite”. Ile also stated on direct examination 
tliat the man had “aetive” restrietion of motion (i.e., 
voluntarilv, purposcfully tried to liold back), yet upon 
cross examination lie admitted tliat again no where in his 
notes vas such a notation made (403, 404, 403). Ile 
attempted to explain tliat his statement tliat the plaintiif 
vas actively restricting his motion, even tliough not actu- 
ally mentioned in his notes or report, vas in fact con¬ 
tained tlierein by virtue of the doctor's private system 
of notes i.e., some sort of secret eode, known only to him 
but ne ver explained (410). 

(2) Dr. Lodico: 

Admitting lie vas not an orthopedic specialist (579) 
Dr. Lodico generally testilicd to a “negative” physical 
exam of the plaintiif (dated 8/23/71) with no disabilities 
or limitations. Although in his report and on direct 
examination lie stated the man had an ubrasiou of the 
shoulder, on cross examination he stated tliat really 
meant abrasions (505); tliat despite dilferent medical 
definitions, abrasions and contusions are identical (300) 
so he did not need to mention botli even tliough he had 
read Dr. Tagliagambe’s report whicli reported this sepa- 
rate and distinct diagnosis; tliat he left out the word 
“sprain” vhen relating plaintilLs injury (even tliough 
Dr. Tagliagambe made this diagnosis) because plaintiff’s 
attorneys ufjicc (lid not tell him tliat plaintiff sustained 
a sprain (509, 570, 571). Tliat although his notes did not 
indieate anywherc tliat plaintiff’s attorney failcd to giva 
him complcte information re: injuries, in his note system, 
similar to Dr. Tagliagambe, the absence of certain words 
really means the presence of certain information ... his 
own type of code system (509-571). 


Dr. Lodico also agreed that plaintiff told him he ex 
perienccd occasional off and on pain of the right deltoid 
region (381); that the right deltoid muscle originates at 
the latter tliird of the elaviele on the border of the 
acromium process or at or about the aeromio elavicular 
joint (582); that lie has had patients who complain of 
pain on climatic weather eliange and arduous work (.382) 
ulthough not admitting it can last as long as plaintiff 
claims it does; yet he believed plaintiff was very honest 
and that the man was not faking his injury (383). 

POINT I 

Questions of faet and eredihility of witnesses are iu 
the provence of the jury; their verdict supported by 
probative evideuce must be uffirmed. 

As presented to the Court and jury in both the opening, 
summation and post-trial arguments, the crux of this 
appeal by defendant is the issue of eredihility . . . credi- 
bility as to the happening of the accident . . . eredihility 
as to the injuries sustained by plaintilf . . . eredihility as 
to their severitv. 

Defendant attempted to impeaeh and disprove plaintiff's 
total elaim by the testimony of the First Officer and two 
medical doctors. Whnt is readilv apparent is that the 
jury rejected the defense of “fake”, a defense ineidentallv 
quite at varianee with the First Officer’s initial report 
i.e., “fell upon this walking board” (apparently for no 
reason); and rejected the opinion of the “company doc- 
tor” and his colleague, who were shown to be onc sided 
and somewhat less ti n candid. 

In order for the First Officer to absolvc himself from 
the blame, to get out from under the “pointing finger” 


for failing to discover the grease or oil spots and eliminate 
tliem, to seek the removal of the boards wlien they were 
not in use, by expressiv stating and without equivocation 
adniitting his responsibilitv and obligation for a safe ship, 
lie attempts to brand the plaintitf as a fake, by having him 
while no more tlian 20 feet away and in full view of each 
other, graeefullv kneel down and then lay down on the 
pallets staeked 2 liigh aeross the deck. And then not to 
even make an ofiieial log entry of tliis most unusual, 
abnormal and “heinous” act. Xevertheless the Court al- 
lowed tliis dichotomy of stories to go to the jury, in wliose 
province questions of fact are to be submitted, and they, 
it is respeetfully submitted, treated defendant’s defense 
for what it was, and found for the plaintitf on tliis point. 

There ean be no valid contention to the contrary that 
this jury deemed the defendant negligent in failing to live 
up to the verv obligations and duties the First Oflicer 
admitted were his i.e., failed to notice and eliminate the 
slippery condition and failed to order the removal of the 
pallets which were not in use and if we believe defendant’s 
contentions and arguments that the coaming was only .‘1 
feet liigh, then had no business being there in the tirst 
plaee. 

The non-delegable duty of the defendant to furnish 
plaintitf witli a safe place to walk and work, as enunciated 
in Mitchcll v. Trmvler Itacer, Inc., 3G2 I . S. 539, is directly 
applieable to the case at bar. Those duties and obligations 
owed to the plaintitf were factual issues for the deter- 
mination of the jury, Wci/erliauser S.S. ('o. v. Nacirema 
Oper. Co., 355 I . S. 563, and tliese self same jury factual 
determinations are not to be . re-examincd in anv 

Court of the United States, ...” U. S. Constitution, 7th 
A mend. 
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The Appellate Court is not to substitute its judgment 
on a credibility or faetual controversy, where the evidence 
may be susceptible to diffevent conclusions by reasonable 
men, Dennis v. Denver & Rio Grande Western R.R. Co., 
375 U. S. 208, Scheinman v. Grace Lines, Inc., 207 F. 2d 
596. Similarly in the case of Atlantic <£■ Gulf Stevedores, 
Inc. v. Eller man Lines, 309 U. S. 355, the Supreme Court 
directed the Court of Appeals not to re-determiue facts 
found by the jury and further that when answers to inter- 
rogatories may be consistent witli those facts, then they 
must be left untouehed by the appellate body. Accordingly, 
this jurys’ findings, in response to sjiecific interrogatories, 
that the defendant breaohed his duties and obligations and 
was negligent must not be dist urbed despite a separate 
finding of seaworthiness. 

Nowhere does our judicial system set down a mandate 
for mathematical precision in jurors verdicts. In Tcnnant 
v. Peoria rf - Pelcin Union R.R. Co., 321 C. 8. 29, it was 
held that the function of the Court is not to search the 
rccord for conflicting evidence and thereby take the case 
from jury determinations, rather “(T)he focal point of 
judicial review is the reasonableness of the particular 
inference or condusion drawn by the jury” (at p. 35). 

The Supreme Court has never held for the proposition 
that a verdict against a shipowner for reasons of negli- 
gence be coupled and only coupled with a finding of 
unscaworthiness. In point of fact, the decision in 
Weijerhauscr Steamship C om pant/ v. Nacirema Steamship 
Company, Inc., 355 U. S. 563, was based on the same de- 
termination, i.e., negligence but no uuseaworthiness. 

Although defendant cites this Court’s decision in Spano 
v. N. V. Koninklijke Rotterdamsche Lloyd, 472 F. 2d 33, 
there the jury found neither negligence nor unseaworthi- 
ness the Court did not pass on the specific question but in 
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its dictum stated it was hard to imagine negligence with- 
out unseawortkiness on those specific facts (did a taut 
lashing wire in a working area make tke vessel unsea- 
worthy). In tke case at bar there vvas sufficient evidence 
for the jury to arrive at eitker determination. From tke 
probative evidence and tke ckarge by tke Court there is no 
need to strain to reconcile vvkat defendant refers to as an 
inconsistent verdict. In Rice v. Atlantic Gulf <£ Pacific Co., 
484 F. 2d 1318, tke jury found negligence without any 
finding witk respect to unseawortliiness. Tke Court stated 
it might be justilied in inferring unseawortliiness in appo- 
sition to its kolding in Spano, supra. Xonetheless, tkese 
cases talk about conditions wkich are expected to be found 
in tke area in question unlike tke case at bar. Although 
not controlling, but certainly persuasive are tke affirmances 
of jury verdicts on like questions as in Humble Oil <& 
R c fin in g Company v. Naquin, 414 F. 2d 912 (5th Cir.) and 
Im per ial Oil v. Drlik, 234 F. 2d 4 (6tk Cir.). 

POINT II 

The report of Dr. Maglioto taken from the papers 
and records of Dr. Tagliagambe were properly received: 
sufficient probative evidence by Dr. Graubard was be- 
fore the jury for its determination as to injury and 
permaneucy. 

Plaintiff had testified tliat he was out of work soine 12 
weeks witk intermittent days tkereafter. He further 
testified to pain and limitation of motion to date. The 
reasonable cost of kis medieal services was $145.55 and 
lost earnings totaled between $185-190 per week. Dr. 
Graubard estimated a 17% loss of function of the extrem- 
ity. Botli Dr. Graubard and Dr. Lodico acknowledged the 
medieal pkenomenon of pain on climatic weatker ckange. 
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Accordingly 011 this testimony alone, the jury was well 
within its provincc of awarding $10,000.00 to the plaintiff. 
Hardly an aniount to be deemed excessive or shocking to 
the conscience of the Court or community at large. Thus 
it ill behooves the defendant to argue ‘‘hut for” the 
introduction of Dr. Maglioto’» report, the jury could not 
have arrived at the result it did. 

Counsel may not seareli the jury’s collective mind and 
state that this factor was one . . upon wliieh thev 
must have given great weight ...” and one wliieh ”. . . 
may have resulted in the (jurys) adverse linding of lia- 
bility”. 

In substance, the testimony of plaintiff, was to the 
effect that shortly following his injury and abbreviated 
treatment by the eompany doetor, Dr. Tagliagambe (here- 
inafter referred to as Dr. Tag), lie was told by Dr. Tag 
there was nothing wrong with him and lie sliould go back 
to work. 

It is subrnitted that plaintiff proved that Dr. Tag 
was indeed the eompany doetor to wliom plaintiff was 
sent by the timekeeper with a “slip” imprinted with 
the doctor’s name wliicli was kept by the timekeeper 
and given to plaintiff to authorize treatment for him by 
Dr. Tag. Certainly the jury could logically infor that 
Dr. Tag was the eompany doetor—despite the doetor’s 
protestations to the contrary. 

Plaintiff testified that lie was still ‘‘hurting, ete.” and 
accordingly eonsulted his attornev who thereupon sent 
him to the Department of Labor. 

It sliould be noted at this time that 33 U. S. C. Sec. 
907(b) states in part: 

“Whenever in the opinion of the deputy cominis- 
sioner a physician has not impartially estimated 




tlie degrce of permanent disability or tlie extent 
of teniporarv disability of any injured employee, 
tlie deputy commissioner shall liave tlie poxver to 
eause sucli employee to be examined by a physician 
selectecl by tlie deputy commissioner and to ob- 
tain from sucli physician a report containing his 
estimate of such disabilities.” 

Clearlv tlmt is exactly wliat happened hero. Plaintiff 
complained lie was still injured, still disabled and unable 
to return to work—contrary to Dr. Tag’s initial opinion. 
Ho was sent to be examined by tlie independent con- 
sultant (Dr. Maglioto) who tlien rendered a report to 
the commissioner tliat not only werc there objective find- 
ings of the injury hut tliat plaintiff was in need of addi¬ 
tional treatment and still disabled. 

Accordingly, plaintiff went back to Dr. Tag for more 
treatment wliicli in fact lie received—and wliicli lie re- 
ceivcd, as Dr. Tag admitted, pursuant to the report, find- 
ings and recommendation of the consultant, Dr. Maglioto. 

There is nothing in the regulations tliat proscribes the 
admissibilitv of medical reports sought by the Comniis- 
sion pursuant to its oien authority to seek same. 

MeCormick un Evidence, Sec. 59, States tliat an item 
of evidence may be logieally relevant in several aspects, 
as leading to distinet infercnces or as bearing upon dif- 
ferent issues. For one of the purposes it mav be com- 
petent, but for another incompetent. In this frequently 
arising situation, . . tlie normal practice is to admit 
the evidence. The interest of the adversary is to be 
protected, not by an objection to its admission, but by a 
request at the time of the offer for an instruction tliat 
the jury is to considcr the evidence only for its allowable 
purpose.” 





Iii the case at bar, counsel for defemlant made no 
specilic requests lo eliarge; i.e., the exliibit—made no 
request to limit tlie exliibit for one purpose and not 
another—and otlier t han an initial objection and argu¬ 
ments t hat the exliibit be kcpt out in toto—made no re¬ 
quest nor exeeption to the Courts’ eliarge regarding this 
exliibit. 

Certainly the use of the exliibit was to attack the 
credibilitv of the “oompany doctor” eoncerning his 
opinion—his treatnieut—his linding of “nothing wrong” 
and his direction to plaintiif to “return to work”. 

^ hen Dr. Tag admitted t ha t lie “relied” upon the 
consultant ’s report in following a course of further treat- 
ment and tliat lie cume to a different conclusion tlian the 
consultant but tliat later lie followed the consultant's 
recomniendations and tliat lie relied on the report in 
furthering his treatnieut of the patient—tlien this docu- 
nient could be admitted for the purpose of shoxving in- 
consistencies between his statement tliat there was nothing 
wrong with the man and tliat lie needed no further treat- 
ment and his subsequent course of eonduct in giving addi- 
tional treatments and reports. 

Furthennore, anv time an expert comes to court to 
testify, it is proper to inquire on cross examination as 
to what lie bases his opinion—as to wluit reports or 
docuinents or facts lie relied on to reaeh tliat conclusion. 
To say tliat Dr. Tag was not brought to court as an 
expert witness is to belie the (piestions put to him by 
defemlant’s counsel, i.e., I)r. in your opinion was this 
inan, etc., etc., etc. 

It is settled and unquestioned law tliat opinion evidence 
must be based on facts in the record or personally known 
to the witness and the jury should be informed as to the 
facts upon wliicli the expert bases his opinion or conclu- 




sions or his actions so that tho jury may be in a position 
to detennine if the expert’s actions or statements are well 
founded. 

Weibert v. Ilanan, 202 X. Y. 328. 

K. 4315 of the X. Y. C. P. L. R. also States that upon 
eross examination, the expert may be required to specify 
the data and other criteria supporting his opinion. 

In the ease at bar, it was demonstrated and reasonable 
inference eould be raised that there was conflicting facts 
in existenee before t lie doctor when lie embarked upon 
treatment of the plaintiff as well as his eonclusions that 
“there was nothing wrong with him and he should return 
to work”. 

The weiglit of his testimony then became a question for 
the jury; his credibility becomes an issue for the jury; and 
last but certainly not least, the basis upon which he acts 
is a factor the jury is entitled to know to determine the 
validity of his testimony. 

If this is part of liis regular file (which indeed he 
testified to as part of liis lile on the patient and which was 
marked for identification) then under the liberalized 
Federal Rules of Civil Procedure, 28 U. S. C., the Courts 
have lield that these rules are to be interpreted liberally 
in favor of the admissibility of evidence if there is any 
theorv justifying its admission, and the trial judge is 
given broad discretion in making that determination. 

In Ettelson v. .l/e/. Life Ins. Co., 164 F. 2d 660, a 
physician was called as a witness and the Court allowed 
into evidence the doctor’s office records which were verilied 
and adopted by tiie physician. Ilere too, Dr. Tag testified 
to defendanfs Exhibit A for identification as being his 
papers, file and records covering the plaintiff’s treatment. 
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Ho identified the roport in his filo by Dr. Maglioto as boing 
one from the Department of Labor (of which on its faoe 
stated as much). 

Upon cross examination, ho admitted that ho relicd 
(einphasis suppliod) on the report for a further course 
of treatmont of the plaintiff, that ho relied and made use 
of the report in arriving at his subsoquont course of trcat- 
ment and diagnosis of the plaintiff. So liere too, lie verified 
and adopted “a portion” of his lile permitting admission 
into evidence at least for that purpose. 

In the case of Wliite v. Zutell, 263 F. 2d 613 (2nd Cir.), 
a report by a doctor not present at trial was admitted into 
evidence despite there being ‘‘no opportunity to cross 
examine”. The Court of Appeals affirmed and stated that 
the ruling (admission into evidence) “was clearly eor- 
rect.” They said that “(t)he making of the report was 
clearly a part of the specialties ‘business’, indeed that is 
what he was commissioncd to do.” 

So too, Dr. Maglioto—a medical specialist called into 
consultation by the Department of Labor to examine and 
render a report—and he did clearly what lic was commis- 
sioned to do. 

The Court also states what plaintiff argued supra i.e.— 
the report may be wcighed along with all otlier evidence 
and its weight be tested by the jury, hut it sliould not be 
preeluded into evidence. 28 U. S. C. Sec. 1732(a). 

Again, since there was no specitic request by defendant 
re the treatment of tliis exhibit nor anv specitic exception 
by defendant re the weight to be given to the exhibit, the 
Courts general clmrge to the jury re the weight of all 
evidence and crcdibility of witnesses and cfifect of oxhibits 
must stand and cannot now be challenged. 

Furtkermore, it must be pointed out that merely becausc 
a party has no opportunity to cross examine the writer 
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of a medical exkibit, does not in and of itself, compel 
exclusion. 

Medina v. Erickson, 226 F. 2nd 475, cert. donied, 
351 U. S. 912. 

POINT III 

The Court’s charge regarding “longshore” rcgulations 
was proper. 

Plaintiff-appellee submits that until suck time as the 
I nited States Supreme Court rules Proverna v. American 
Export Lines, lnc., 324 F. 2d 660, cert. denied 376 U. S. 
952, is no longer the law, that decision is eontrolling. 
Since, the case of Albanese v. N. V. Nedrl. Amerik 
Stoom v. Maats, 346 F. 2d 481, rev’d 382 U. S. 268, was 
reversed by the United States Supreme Court thereby 
reins^ating the District Court’s charge, i.e. the rcgulations 
are proper in the jury’s evaluation of defendanfs conduct, 
then Provenza is still the controliing law. 

Conclusion 

The Court’s charge was correet. The admission into 
evidence of the medical report was r.oper and the jury’s 
lindings are amply supported by probative evidence. 

Accordingly the judgnient sliould be affirmed. 

Respectfully submitted, 

ZlMMERMAX & ZlMMERMAN, 
Attorneijs for Appellee, 
Frank Bernardini. 

James David Auslander, 

Of Counscl. 
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